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I'naga 1

BKCKYPC B UICTOPHIO BOSHUKHOBEHMNAI,
PA3BUTUS 1 HAYYHOT'O OCMBICJIEHUSA
OIIEPATMBHO-PO3BICKHO! JEATEJIBHOCTHU

§ 1. McTopust BOBHUKHOBEHHS U PA3BUTHSA
ONEePATHBHO~PO3BICKHOMN JeSATeTbHOCTH

B Hacrosiiee BpeMsi UCTOPUYECKUE M UCTOPUKO-IOPUAMUYECKUE
HayKU HE B COCTOSIHUM OTBETUTb Ha BOIPOC, Korma Bo3Hukia OPJI,
KTO M B KaKKX LEJISX TIEPBBIM MPOBEJ ONEPATHBHO-PO3BICKHBIE MEPO-
npusatusi. OQHAaKO He BBI3BIBAET COMHEHUM, YTO TNEpBbIe AeHCTBUS,
CBSI3aHHBIE C CBICKOM, PO3BICKOM, MOSBUJIMCH C MOMEHTA 3apOKICHHSI
yesnoBevecTsa. [IpencTapiseTcs, YTO TAKOBBIMU OBLTM ONPOC U HAOIIIO-
JleH1e Kak HauboJiee MPOCThie U B TO Ke BpeMst HeOOXOAUMBIE B TTOBCE-
JHEBHOU XU3HU MpueMbl. OIHAKO, KOHEYHO, UX HeJb3s Ha3BaTh OIle-
PaTUBHO-PO3BICKHBIMU MEPOIPUATUSMU B TOM CMBICIE, KOTOPBII
BKJIAZIbIBAETCS B 3TO IOHATHE ceifyac.

C BO3HMKHOBEHMEM rocygapcTBa OZHOM M3 ero yHKUMM cTano
obecrieueHre COOCTBEHHBIX MHTEPECOB, 3allUTa TEPPUTOPUH, ITPOTH-
BOCTOSIHME BHELIHUM YTpO3aM, a TaKKe CBOEeBPEMEHHOE MX BbISBJIC-
Hue. Hapsny ¢ coznanueM BOOPYKEHHBIX CHJI TSI 0G0POHBI HEOOXOMM -
MO ObIITIO UMETh OTpeeIeHHbIE CTPYKTYPBI, KOTOpPBIE OB 0OHAPYKHUBA-
U Takue yrpospl. HecomMHeHHO, YTO 3Ta pabora, Kak IpaBMJIO,
JOJKHA Obla BBITTOJHATBCS W BBIMOJTHAIACH HETJIACHO, TaiiHO. OHa
SABWJIACH POOOPA3OM OTEPATUBHO-PO3BICKHOM HETJIACHOM HesTebHO-
CTH TOCYIapcTBa, BO3MOXKHOCTH KOTOPOU UCTIONB30BATUCH U IS TTPO-
TUBOCTOSIHMS aHAJIOTUYHOM pabote npyrux rocymsapcts. OPJl ocyiect-
BJsIIAChk, pasymeercst, 6e3 Kakoi-n1ubo rjacHOM, 3aKOHOZATEeNbHOM
perjgaMeHTaluu.

Hapsiny ¢ BbIlieHa3BaHHOM Mepes rocy1apcTBOM BO3HUKIIA U APY-
rast BaxKHasi 3aaya — obecrieueHue TopsaKa BHyTpH CTpaHbl, 60pbba ¢
MPECTYIICHUSIMU pa3HOTO BUIa U XapakTepa.

[MocraHoBKa 3THX 3a1a49 06BEKTUBHO 00YCIOBUIA BOSHUKHOBEHME
n passutue OPJl. Kak BepHo 3ametusi B. C. U3M0O3UK, UCTOPUSA ChICKA,
I10 CyTH, HaUMHAeTCs C MOMEHTAa BO3HMKHOBEHUS rocynapcTsa, boprba
3a BJIaCTh, CTPEMJIEHUE €€ yaepXaTh, OCTOSIHHAS yIpo3a MATEXEH,
IPYTUX TIPECTYIIEHUI 3aCTaBUJIH TIpaBUTENIEN 0OpaTUTh 0C060€e BHU~



I'nasa 2

HAYKA OITEPATUBHO-PO3BICKHO! JEATEJIBHOCTH:
OUITOCODCKO-HAYKOBETYECKUM ACTIEKT

§ 1. O6mmit hunocodcKo-HayKoBeIYECKUIA B3IJISA HA HAYKY
OIIEPATHBHO- PO3BICKHOM JeATEIbHOCTH

Wnes paccmoTpers Guiiocodpcko-HayKoBeAIECKUE BOIPOCH MO~
BWJIACh Y HAC ITOCJIe U3YYeHUs psifa AUCCepTalldid ¥ MOCIENyOMmMX
pasaymuii o cocrosgHuu Hayku OPJl. CrnenyeT cka3aTh, YTO MHOTHE
nucceprauuu 1o OPJl He BbIIEPXKUBAIOT KPUTHKHU C TOYKU 3PEHUS
HAYKOBEIYECKUX OCHOB, 3HAYMMBIX HAYIHbIX PE3yIbTATOB; OHU TOCBSI-
IICHBI CYOBEKTUBHOMY PACCMOTPEHUIO CYTy00 MPUKJIaZAHBIX BOIIPOCOB,
¢ KOTOPBIMHU MX aBTOPaM MPHIIIOCH CTONKHYTHCS B ObIBILEH TpakTu-
4yecKoil pabore.

HekoTtopsie 13 aBTOPOB, B MPOLUIOM XOPOIIKe ONEPaTUBHBIE pa-
GOTHUKU, HEODULIMATBEHO CAMU YECTHO MPU3HAIOT, YTO YUYCHBIMU OHU
He ctanu. [Ipu 3TOM BCe OHM B CBOMX AUCCepTALMsIX U MOHOTpadusx
0053aTe/IbHO MUIIYT O TOM, 9TO B CBOEM MCC/Ief0BaHUH 6a3UpOBaIUCh
Ha Gunocodckux o6LIeHayYHbIX METOIaxX MMO3HAHNUS, U 1aXe HasblBa-
0T 911 MeTOBI. OHAKO OBIEHNE C PALOM CrIeLUaTUCTOB 1o OPJL,
HMMEIOUINX YYCHBIE CTENEeH!, BBISIBUIIO, YTO MaJIO KTO CMOT YeTKO Ha-
3BaTh U OOBSCHUTD CYLTHOCTb IPUMEHEHHBIX UM METOIOB.

B omnpezneneHHOM Mepe 3TO MOATBEPXKIAIOT U UCCICIAOBAHMUS, TIPO-
BegeHHble B. W. Enuncekum. OH ycTaHOBWII, 4TO T10 COCTOSHUIO Ha KO-
Hetl 1990-X IT. B OpraHax BHYTPeHHUX 1eJ1 U3 136 MIaHupyeMbIX paGoT
TOJIbKO JBE ObUIM COPMEHTUPOBAHbI Ha OOIIETEOPETUIECKHE TTPo6-
nembl OP/T.

B cBAI3M ¢ 5TUM HaM MPEACTABAETCS BaXXHbIM 00PaTUTh BHUMaHKe
Ha 3aMeyaHue U3BECTHOTO TEOPeTHUKa MpaBa, YieHa-KOPPECIIOHAeHTa
PAH JI. A. KepumoBa 0 cOBpeMEHHBIX MCCIIE0BAHUAX B 001aCTH Mpa-
Ba: «OTpBHIB OTPAC/AEBBIX OPUANUECKUX HayK OT (Hun0coduu npasa
YpeBaT ONMACHOCTHIO BOCTIPOU3BEAECHUS JINIIb TPAAULIMOHHBIX MP06-
JIeM, ZaBHO PEIEHHBIX ¥ U3BECTHBIX, U OTBJICYEHUS OT HOBBIX MP0O6-
JIeM, TIOCTOSTHHO BBIIBUTAaeMbIX KU3HENEATEIbHOCTbIO 00LIecTBa. [1pu
9TOM HEOOXOAUMO OTKa3aThCsl OT CKJIOHHOCTH OTAEIbHDIX MIPeCTaBm -

1 Cm.: Enunckuit B. M. OCHOBBI METOZOJIOTHU TEOPHH ONEPATHBHO-POSBICKHON AesiTe b~
Hoctu. C. 215,



I'nasa 3

HAYKA OIIEPATVIBHO-PO3BICKHO! JEATEJIBHOCTH:
TEOPETUKO-ITPABOBOM ACITEKT

§ 1. OnepaTHBHO-PO3BICKHOE MPABO

TeopeTHKo-npaBoBoOii acTeKT BAXEH JUIS ONPENENEHNs MECTa Hay-
K OPJI B cucTeMe I0pHANYECKHX HayK, PACCMOTPEHMS €€ B3aMMOCBSI-
3U ¢ IpyrUMU JUCLUIUIMHAMU, YTOYHEHUS ee o0bekTa. OH rToMoraer
YCTaHOBUTH MeCTO HOpM, peryiaupyrowmnx OPJl, B cucreme rnpasa,
WHBIMK CJI0BAMU, MOHSTh, YTO MPEACTaBIseT cO60M COBOKYITHOCTH
HOPM, peryJupyromux oo1ecTBeHHble OTHOIUeHUs B chepe OP: o1-
pacib rpasa, GOPMUPYIOLLYIOCS OTPAC/Ib, MIPABOBON MHCTUTYT MJIH
4TO-TO MHOE.

Bomnpocy o cyiecTBoOBaHUY OMEPATHBHO-PO3BICKHOTO TpaBa BeLy-
e yyeHble B 006JaCTU TEOPUM TpaBa JOJKHOTO BHUMAHUS HE YIeJsi-
T, Cpenu crienranuctoB B chepe OPIl Touky 3peHus pasieainch.
OnHu cumTalor, 40 OMEPATUBHO-PO3BICKHOTO IPaBa HeT, APyrue —
UTO OHO €CThb, TPETBHU OCTOPOIKHO FOBOPAT O ero (GOPMUPOBAHUU B Ha-
CTostILee BpeMsl, U UX MO3ULIKS 10 JAHHOMY BOIIPOCY He BIIOJIHE SICHA.
Mpusenem Heckonbko npumepos. A. A. YyBuses, mosaras, 4o ornepa-
THBHO-PO3BICKHOE MPaBO CYIIECTBYET, Aaxe MOCBATHI €My KHUTY!.
B. 10. Tony6oBckuif, HAPOTHB, CYKTAET, UTO OTepaTUBHO-PO3BICKHOE
MpaBo — ToIBKO (hopMUPYIOLIASICS CTIelMaIbHast OTPAC/b [IpaBa, pery-
JMpyromas cneuupuyeckue OOLIECTBEHHbIE OTHOLIEHUs B cdepe
OPJ1, onpenensiomas npaBoBoii CTaTyc ee CyGheKTOB U YIACTHUKOB,
A TakxKe cosaroiast ycaoBus st 9hGEeKTUBHON HesITeIBHOCTH Ollepa-
THBHO-pO3BICKHBIX amlnapaToB®. B LejoM pasdpoc MHEHHI M0 TaHHO-
My BOnpocy I0BOJILHO LIMPOK.

BMmecte ¢ TeM cyxaeHns 0 HATMYMK ONEPATUBHO-PO3BICKHOTO Tpa-
Ba Bee vyaie Berpeyarotes M B yueGHoO nutepatype. Tak, A. B. ®eno-
POB, paccyxkmast 06 yroJoBHOM moauTuke, numer: «[losgpaeHne Ho-
BOW — oriepaTHBHO-PO3BICKHON OTpaciu mpasa U GOpMUPOBAHHE CO-
OTBETCTBYIOLIEH e/l HOBOI OTPAC/IM 3aKOHOIATENLCTBA JAeT BhIIICHIE
B CocTaBe yros0BHOI MOJUTHKHI HAPSY C YKe MMEIOIMMUCH (YTON0oB-

LG, Hysunee A. A. OnepaTHBHO-PO3BICKHOE NMPABO.
2 Cw.: Toayboscuii B. 0. OnepaTHBHO-pO3bICKHAs JesiTenbHOCTb, M., 2001, C. 123,



I'nasa 4

DAHTOMBI HAYKU OITEPATUBHO-PO3BICKHO
JEATEJIBHOCTU

§ 1. OnepaTHBHO-PO3BICKHAS XAPAKTEPHCTHKA
H ONePATHBHO-PO3BICKHOM KOIEKC

OrnepaTHBHO-PO3BICKHAS IEATENBHOCTb, KAK U TIOH06AET OTHOCH-
TEJIbHO MOJIOJIOW IOPUANYECKON HayKe, CTPEMUTCS HATIUTATHCS 3HA-
HUSIMU OT APYTUX HAYIHBIX TUCUUIIINH. K HUM B nepByio ouepens OT-
HocATest cMexHble ¢ OPIl Hayku, Takue Kak KpUMUHAJIUCTUKA, yTro-
JIOBHBIA TIPOLIECC U YTOJIOBHOE MpaBo. MCroab30BaHme HOCTHKEH Mt
APYTUX HayK, B3aMMOINPOHMKHOBEHME 3HAHUM, HECOMHEHHO, MOBbI-
uraer noteHuman OPJI, yckopsier ee passutue. DTOT MPOLECC Cleayer
TOJIBKO TIPUBETCTBOBATH. OIHAKO IBUXEHME K HOBBIM 3HAHUAM HE
JOJKHO NPEACTAaBIATh COO0N MEXaHUYECKOE KOMTMPOBAHUE TOJIOXKE-
HUI IpYrUX HayK. 3aUMCTBOBAHMIO HAYYHBIX 3HAHUH 1 dhopmynupo-
BaHMIO HA UX OCHOBE BBIBOJIOB 00513aTEIBbHO JOJDKHBI ITPEIILIECTBOBATD
TIIaTeIbHas MPOpadoTka ¥ OLEHKa LeJeco06pasHOCTH TAKOTO 3a-
MMCTBOBaHMsA. B MPOTUBHOM cilyyae Hayka OKa3bIBAeTCS Ha JIOKHOM
TyTH, YAAISETCss OT MPaKTHYECKON AEATEeIbHOCTH, KOTOPYIO JOJK-
Ha U3y4arth U 00ecreynBaTh BbIBEPEHHBIMU HAYYHBIMU PEKOMEH/A-
LUSIMHU.

HomxHast HaydHasi ipopaboTKa, BKIOYAIOMWAS B ce0s KOMILIEKC
Hay4YHbIX METOLOB U3YYEeHHsI, OCYLIECTBISETCS, YBbI, He Bcerma. [1o-
9TOMY Yy HAC MoAYac CTaBATCS MpPobIeMbl, KOTOPhIE Ha CaMOM JeJie
npoGIeMaMu He ABJISAIOTCA, a IPEACTABISAIOT Co60i IO BOOGpaKe-
HMS TOTO WM UHOTO y4eHOro. JIjisi MX paspelneHus Ipeiaralorcs pas-
HOOGpasHbIe MyTH, (GOPMYIUPYIOTCS TIPEIOKEHMS, KOTOPbIE HAUMHA-
10T 00Cy)HaThes. B muckyccenio BoBiekaeTcs Bee GOMBLIMIA KPYT CIie-
LHMaJMCTOB, 3HAaHUS U OMBIT KOTOPBIX (DaKTUYECKM HATIPABJISAIOTCS Ha
JIOKHBIN OOBEKT.

Bunipouewm, ciyuaes BBIIBUKEHNS U PELIEHUS JIOKHBIX [IPOGIEM HE
M30exau U Ipyrue I0pUINYecKie HayKu, HalpuMep KPUMUHAIHCTH-
Ka. P. C. benkun, Habmogast mogo6HbIe MPOIECCH, BBIIEIMI U O~
Cajl Ba TUNUYHBIX CIy4yas COBEPIICHUS MOLOGHBIX «OTKPHITUIl» B
KPUMUHATUCTUKE: «Yalle BCero T OTKPITUA TIpeCTaBIIsLIn co6oi



I'nasa 6

ONEPATUBHO-PO3BICKHAS TEATEJIBHOCTD
1 YT'OJIOBHBIU IPOIIECC

§ 1. O cob/noeHn: 3aKOHHOCTH TIPH HCIIOIb30BAHUH
Pe3yabTaToB ONEPATHBHO-PO3BICKHOM JAEATeNbHOCTH
B YTOJIOBHOM CYIONPOM3BOACTBE

Hcnonb3oBanue pesynbratos OPJl B 10Ka3bIBAHUY [IOTHUMAET BO-
NpOC, PEIICHUEe KOTOPOro Bpozie ObI He TpeOyeT 0COBBIX Yeuuuil, DToT
BOTIPOC CBSAI3aH C JOIMYCTUMOCTBIO MJIM HEAOMTYCTUMOCTBIO HE3aKOHHO-
'O POBEJICHMSI OTIEPATUBHO~PO3BICKHBIX MEPOTIPUATUIN U UCIIOIB30BA-
HUA HE3aKOHHO IOJIyYE€HHbIX Pe3y/IbTaTOB B YTOJOBHOM IpoLecce, B
TOM YHUCJIE B TOKA3BIBAHWUM.

[pexBunum Bo3paxkeHne YnTATENEIH: Pa3Be MOXHO CEPhE3HO Pac-
CYXIaTh O IOMYCTUMOCTH HE3AKOHHBIX ASUCTBUI, 0COOEHHO ecu pedb
WJIET O FOCYAapCTBEHHBIX OpraHax, TeM GoJiee opraHax npasornopsiaka’!
Jla ewwie roBopuTH IPK 3TOM O BO3MOXHOCTU MCTIOJTb30BAHHS Pe3yIbTa-
TOB HE3aKOHHBIX IeHCTBUIA B YTOJIOBHOM Tpoliecce?!

Paccyxnats, okassiBaerest, MoxHo. K ynupieHnio opumnyeckoil
OOLECTBEHHOCTH, IUCKYCCHS O BO3MOKHOCTH MCTIONb30BAHMS HE34-
KOHHO ITOJIYYE€HHBIX Pe3yJIbTATOB OIEPATUBHO-PO3BICKHBIX MEPOTIPUS-
THI HavaJlach ¢ KOMMEHTapust K 3akoHy 06 OPJI, usgaHHOro rog pe-
makuueit A. 10. [lymunosa. B sToM KoMMeHTapum yrBep:KmaeTcs, 4o
TPY NIPOBEACHUU OTIEPATUBHO-PO3BICKHBIX MEPOPUATHIA 1 UCTIOIB30"
BaHUM WX Pe3y/IbTaToB «pakT Hapyenus PexepanbHoro 3akoHa (00
OIEPaTUBHO-PO3bICKHOM nesTenvHocTn. — C. 3., 10, U., B. C.) He 1071~
K€H TIOBJICYb aHHYIMPOBAHMsI ITOJYYEHHBIX pPe3yibTaToB»!, U manee:
«AHAJIOTMYHBII TOIXO HEOOXOAMMO MPUMEHSATH U TIPU PEeLIeHUH BO-
IIpoca O MPUIAHUY TPOLIECCYATbHOTO CTaTyCa BEIECTBEHHOrO 10KA34-
TEJIbCTBA MATEPUATLHOMY MIPEAMETY, MOJTYyYeHHOMY OTlepATUBHO-PO-
3bICKHBIM ITyTeM ¢ HapyueHuem PenepanbHOro 3akoHa. Jleao B TOM,
4TO JaHHOE HApYLICHUE HAXOAUTCS 32 PAMKAMU YTOJOBHOTO MPOLIECCd
1 HE O3HAYaeT HapYIICHUs MPELyCMOTPEHHOU YTOJIOBHO-TPOLIECCY™
aJIbHBIM 3aKOHOM ITpoLieypbl DOPMUPOBAHUS BEILECTBEHHOTO J0Ka~

! KommeHTapuit k DenepanbHOMy 3aKoHy «O6 ONepaTHBHO-PO3BICKHOM JesTebHO”
ctu» / otB. pent. A. FO. lymunos. M., 1997. C. 120.
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